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ABSTRACT
stCriminal liability of corporations has become one of the most debated topics of the 21  century. 

The debate became especially significant following the 1990s, when for instance both the United 
States and Europe were faced with an alarming number of environmental, antitrust, fraud, food 
and drug, false statements, worker death, bribery, obstruction of justice, and financial crimes 
involving corporations. These corporate crimes resulted in great losses of tax revenue for 
governments, enormous losses of money, jobs, and even lives. At the same time, the long-term 
effects of these crimes, such as the damaging effects upon the environment or health, which may 
not severely affect us now, cannot be underestimated. The reaction to this corporate criminal 
phenomenon has been the creation of juridical regimes that could deter and punish corporate 
wrongdoing. corporate misconduct has been addressed by civil, administrative, and criminal 
laws. At the present, most countries agree that corporations can be sanctioned under civil and 
administrative laws. However, the criminal liability of corporations has been more controversial. 
While several jurisdictions have accepted and applied the concept of corporate criminal liability 
under various models, other law systems have not been able or willing to incorporate it. Critics 
have voiced strong arguments against its efficiency and consistency with the principles of 
criminal law. In relation to the crime of tax evasion within the Nigerian jurisdiction, this article 
seeks to appraise the criminal liability of corporate entities in Nigeria and further seek to answer 
the question whether in deserving circumstances, the Defence of Corporate Insanity could avail 
such corporate entities within the confines of the Nigerian criminal and tax laws when charged 
with tax evasion.

INTRODUCTION
One of the enduring controversies of corporate criminal liability surrounds the basis of ascription of 
liability itself. The importance of finding the most appropriate method of ascribing liability cannot be 
overstated. Not only does it represent the intellectual foundation of corporate criminal liability, it also 
may, in part, determine whether or not any system of corporate criminal liability engenders widespread 
public support. Only in circumstances where the basis of liability is seen to be fair and justifiable can 
broad endorsement be expected. Consensus on the issue of the appropriate basis of liability has so far 

1
eluded Anglo-American jurists.

One of the most pressing tasks facing contemporary ethical and legal thought is the development of 
intellectually sound and effective approaches for assessing the moral and legal implication of 
individuals acting within the context of collectivities such as corporations and of the actions and policies 

2of these collective entities themselves.
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THEORIES/MODELS OF CORPORATE CRIMINAL LIABILITY
Gobert identifies four models of corporate criminal liability.  These four 'models', or methods of 
ascribing liability, can be variously described as vicarious liability, the 'identification' model, the 

4
'aggregation' model and the corporate fault model.  By way of amplification, Dan-Cohen offers (without 
necessarily supporting them) two paradigms in the legal treatment of corporations - the holistic view and 

5
the atomistic. Imputing intent from individuals to the corporation is in his view atomistic in conception.  
The modern academic trend has been away from such atomistic conceptions to a holistic approach. The 
atomistic conceptions nonetheless have strong roots in the common law jurisdictions and in different 
guises represent the approach that they all take to the ascription of liability. The imputation of liability 
from corporate agents at whatever level within the organization betrays the continued philosophical 
commitment to the inherent individualism of the criminal law. Only when one is prepared to concede that 
the corporation as a collectivity can be liable for its own criminal wrongs, does one veer towards an 
altogether more holistic basis for the ascription of criminal liability. Gobert's four models and Dan-

6Cohen's paradigms offer a useful template in which to discuss the subject.

Vicarious Liability
The first obvious attempts at ascribing criminal liability to corporations were done on the back of the 
established civil law doctrine of vicarious liability; Criminal vicarious liability naturally has its origins 

7
in the civil law agency concept.  It is often rationalized on the basis of the proximity of relationship 
between the corporation and its individual human actor. Gobert, for example, argues that:

[A]s an employer is responsible for selecting, training and supervising the employee, not to 
mention placing the employee in a position where the offence can be committed, should not the 
employer also be responsible for the employee's crime? The case for liability becomes even more 
compelling when the employee has acted to benefit the company and the company has retained 

8the profits generated by the wrongdoing.

Similarly, it has been claimed, 'Criminal responsibility on the part of the principal, for the act of his 
servant in the course of his employment, implies some degree of moral guilt or delinquency, manifested 
either by direct participation in or assent to the act, or by want of proper care and oversight, or other 

9negligence in reference to the business which he has thus entrusted to another.  Fisse points out that there 
10must be limitations of such an approach in that the aims of civil and criminal law do not coincide.   

Ashworth, adopting a stance founded on public policy, explains that vicarious liability as a foundation of 
11criminal liability has its basis on 'pragmatism' and the requirements of society.

3

3.  Gobert, 'Corporate Criminality: Four Models of Fault' (1994) 14 Legal Studies 393-410 at 395 et seq
4. 'Developments in the Law. Corporate Crime: Regulating Corporate Behaviour through Criminal Sanctions' (1979) Harvard Law 

Review 1229-1375 at 1242-3
5. See Foerschler, 'Corporate Criminal Intent: Toward A Better Understanding Of Corporate Misconduct' (1990) 78 California LR 

1287 at 1298
6.  Richard Mays (n 1) 32
7. See Kreisberg, 'Decision-Making Models And The Control Of Corporate Crime' (1976) 85 Yale LJ 1091 at 1095; see O. W. 

Homes, 'Agency' (1891) 68 Harvard L R 345-64; Wolfenden Report, Chap 11 pp 9-10 quoted in J H E Williams, 'The Proper 
Scope And Function of Criminal Law' (1958) 74 LQR 76-81 at 76; Sayre, 'Criminal Responsibility For The Acts Of Another' 
(1930) 43 Harvard LR 689-723 at 689-694; Khanna, 'Corporate Criminal Liability: What Purpose Does 1t Serve?' (1996) 109 
Harvard LR 1477-1532 at 1482; Lederman, 'Criminal Law, Perpetrator And Corporation: Rethinking A Complex Triangle' 
(1985) 76 Journal of Criminal Law and Criminology 285-340 at 288; T. Baty, 'Criminal Vicarious Liability' in Vicarious 
Liability, (1916); Winn, 'The Criminal Responsibility of Organizations' (1929) 3 Camb LJ 398-415 at 398

8.  Gobert, 'Corporate Criminality: Four Models of Fault' (1994) 14 Legal Studies 393-410 at 396 et seq
9.  Colt J in Commonwealth v Morgan, 107 Mass 199, 203- 4 1871 quoted in Sayre (n 7) 711
10.  Fisse, The Social Policy Of Corporate Criminal Responsibility (1978) 6 Adelaide LR 361-412 at 366; Mueller, Mens Rea And 

The Corporation (1957) 19 University of Pillsburgh LR 21-48 at 39
11. A. Ashworth, Principles of Criminal Law, (2nd edn, 1995) 113; see also H. J. Laski, The Basis of Vicarious Liability (1916) 26 

Yale LR 105-35 at 113. Welsh, 'The Criminal Liability of Corporations' (1946) 62 LQR 345-365 at 347; see also J L J Edwards, 
Mens Rea In Statutory Offences, (1955), at p 217; see also G. Stessons, 'Corporate Criminal Liability: A Comparative 
Perspective' [1994] International and Comparative Law Quarterly 493-520 at 519

THE GRAVITAS REVIEW OF BUSINESS & PROPERTY LAW                                                    September 2015 Vol. 6 No. 3

92



Sayre identified three exceptions to the rule that there can be no criminal vicarious liability-nuisance, 
12

libel and where statute expressly provides for it.   The third departure from the basic principle remains 
of singular importance in the area of corporate crime in the modern era. Where statute expressly provides 

13
for vicarious criminal liability, any common law rule will be displaced.

In respect of corporations, vicarious liability may be justified because it is directed to ensuring more 
14

internal policing.  The deterrence inherent in vicarious liability revolves round greater shareholder and 
15corporate officer attention to the selection of officers and subordinates.  As a model of liability, it 

certainly has utilitarian value in obviating problems of ascribing liability where the wrong is committed 
16by the lower level official.   

Because liability transmits through the wrongdoer to the corporation, individuals need not be 
17prosecuted.  That may not be a good precept on which to operate in all circumstances; there will be many 

instances where the individual should rightly be prosecuted in addition to the corporation. Vicarious 
liability may also be justified on the basis of criminal law's chief aim of prevention and on the legitimate 

18criminal goal of compensation.

Gobert offers some understanding of the difficulty in using vicarious liability as a model for criminal 
19

liability.  The practical difficulty in supervising what may be thousands of employees represents an 
enormous burden on an employer. In Gobert's view, supervision can be supplanted by policy formulation 

20
designed to ensure that employees and the company remain within the confines of the law.

The Identification Doctrine
The second 'model' of criminal liability proffered by Gobert and discussed in a plethora of writings is 
what is known as the 'identification theory'. The essence of this theory is that the corporation attains 
criminal liability through a direct connection between the company and the person responsible for the 
criminal harm; an individual or individuals are of sufficient standing that they are 'identified' with the 
company. This model of criminal liability is often referred to as the 'controlling mind theory' or the 'alter 

21ego' doctrine.

12. Sayre (n 7); see also Welsh (n 11) 348; see also R v St Lawrence Co'p, (1969) 2 OR 305 at 320 'While in cases other than criminal 
libel, criminal contempt of court, public nuisance and statutory offences of strict liability criminal liability is not attached to a 
corporation for the criminal acts of its servants or agents upon the doctrine of respondeat superior, nevertheless, if the agent falls 
within a category which entitles the court to hold that he is the vital organ of the body corporate and virtually its directing mind 
and will in the sphere of duty and responsibility assigned to him so that his action and intent are the very action and intent of the 
company itself: then his conduct is sufficient to render the company indictable by reason thereof. It should be added that both on 
principle and authority this proposition is subject to the proviso that in performing the acts in question the agent was acting 
within the scope of his authority either express or implied. see Sayre, (n 9) 710-712; see Triplex Glass Co Ltd v Laneegay Safety 
Glass Ltd (1934) 1939, 2 KB 394; Finburgh v Moss Empire Ltd (1908) SC 928

13. Richard Mays (n 6) 34
14.  L H Leigh, The Criminal Liability Of Corporations In English Law (1969) at 75; see also James and Sons Ltd v Smee [1954] 1 

QBD 273 per Lord Parker at p 279
15. Welsh (n 11) 286 believes; 'While an additional deterrent effect might be gained by applying respondeat superior to all crimes of 

corporate agents, no characteristic peculiar to corporations demands exceptional measures. Large corporate assets combined 
with the possible financial irresponsibility of the agent - in cases where a fine is imposed - are not legitimate reason for straining 
established criminal concepts'

16.  A J Duggan, 'The Criminal Liability of Corporations for Contraventions of Part v of the Trade Practices Act' (1977) 5 Australian 
Business LR 221-247 at 222

17.  J.S. Parker, 'Criminal Sentencing Policy for Organizations' (1989) 26 American Criminal LR 523
18.  See Coffee, 'Corporate Criminal Responsibility'  (1984) 1 Kadish, Encyclopaedia of Crime And Justice, 257
19.  Gobert (n 8) 397
20.  Richard Mays (n 1) 37

rd21.  See Farrar, Farrar's Company Law (3  edn, 1991) 759-760; see also Wings Ltd v Ellis [1985] 1 I AC 272
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As a method of ascribing criminal liability it is most famously expounded in Tesco Supermarkets Ltd v 
22

Natrass.   However, development of the concept can be traced to earlier cases. Lord Denning argued in 
23

H L Bolton Co Ltd v TJ Graham and Sons Ltd   that:

[A] Company may in many ways be likened to the human body. It has a brain and nerve centre 
which controls what it does. It also has hands which hold the tools and act in accordance with 
directions from the centre. Some of the people in the company are mere servants and agents who 
are nothing more than hands to do the work and cannot be said to represent the mind or will. Others 
are directors and managers who represent the directing mind and will of the company and control 
what it does. The state of mind of those managers is the state of mind of the company and is treated 
by law as such.

24Wells  pinpoints three earlier cases as being significant in the adoption of the alter ego doctrine - DPP v 
25 26 27Kent and Sussex Contractors,  R v ICR Haulage,  and Moore v Bresler.   However, one can go back 

further to an even earlier authority to see both the formulation of the idea of an 'alter ego' doctrine and its 
relationship with vicarious liability. In Lennard's Carrying Company Ltd v Asiatic Petroleum Company 

28
Ltd  Viscount Haldane said:

[A] Company is an abstraction. It has no mind of its own any more than it has a body of its own; its 
active and directing will must consequently be sought in the person of somebody who for some 
purpose may be called an agent, but who is really the directing mind and will of the corporation, 
the very ego and centre of the personality of the corporation. That person may be under the 
direction of shareholders in general meeting; that person may be the board of directors itself, or it 
may be, and in some companies it may be so, that the person has an authority to co-ordinate with 
the board of directors given to him to coordinate under the articles of association. It must be upon 
true construction of that section in such a case as the present one that the fault or privity of 
somebody who is not merely a servant or agent for whom the company is liable because his action 
is the very action of the company itself.

Illustration of the pragmatic approach in respect of hierarchy can be found in the Model Penal Code in 
America which states that:

A corporation may be convicted of the commission of an offence if and only if... (c) the 
commission of the offense was authorised, requested, commanded, or performed by the board of 
directors, or by an agent having responsibility for formation of corporate policy, or by a high 
managerial agent having supervisory responsibility over the subject matter of the offence and 

29
acting within the scope of his employment on behalf of the corporation.

Leigh, following the line in R v St Lawrence Corp, adopts the view that it is correct to restrict the 
identification theory to employees acting within the scope of their employment or their authority. Leigh's 
argument is that:

22.  [1972] AC 153
23.  [1957] 1 QB 159
24.  C Wells, 'Corporations Culture, Risk And Criminal Liability' [1993] Criminal LR 551-566 at 559
25.  [1944] I KB 146
26.  (1944) 30 Cr App R 31
27.  [1944] 2 All ER 515
28.  [1915] AC 705
29.  Richard Mays (n 1) 47
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The doctrine of identification originated as a device to ascribe personal liability to corporations 
where this was necessary in order to hold them civilly liable. In criminal law, however, it tends to 
be assumed that the doctrine means that for all purposes of criminal liability a corporation 
possesses a mind - that of its controllers. But a court could return to the original root and hold that 
the doctrine of identification should apply only where for policy reasons it is necessary to hold a 

30
corporation liable.

The Aggregation Model
The aggregation model represents an extension to the identification model whereby the criminal mind is 
identified in the collectivity of corporate personnel. Stone explains the essence of aggregation claiming:

All that is needed... is the stipulation that some critical mass of members of any aggregate 
collectivity has collective power with respect to most outcomes of the matters in which the 
collectivity has collective power... each member of that critical mass subgroup has some 
individual power as well with respect to those matters... in actual cases, group dynamics and the 
personal power over others of individual members may serve to exclude certain members from 
ever being in the critical mass... Allowing that we may have to exclude certain members who are 
notably weak or under the influence of others, we may say that if an aggregate collectivity has 
collective power with respect to some matter, each member of the aggregate has some individual 

31
power with respect to that matter; that is, none are powerless.

32 33
The aggregation theory has American ancestry.  The leading American case is US v TIME-DC Inc  
where the court said:

[K]nowledge acquired by employees within the scope of their employment is imputed to the 
corporation. In consequence, a corporation cannot plead innocence by asserting that the 
information obtained by several employees was not acquired by anyone individual employee who 
then should have comprehended its full import. Rather, the corporation is considered to have 
acquired the collective knowledge of its employees and is held responsible for their failure to act 
accordingly.

The doctrine continues to find favour in some modern American case law. In the case of United States v 
34Bank of New England,  the company had organized its operations in such a way that individual 

employees were responsible for different operations in respect of matters which required to be reported 
under the Currency Transaction Reporting Act. In finding the Bank guilty, the court imputed knowledge 
to the Bank by aggregating the knowledge of the employees, the court said:

[I]f employee A knows one facet of the currency reporting requirement, and B knows another facet 
of it, and C a third facet of it, the bank knows them all" A collective knowledge is entirely 
appropriate in the context of corporate criminal liability... Corporations compartmentalize 
knowledge, subdividing the elements of specific duties and operations into smaller components. 
The aggregate of those components constitutes the corporation's knowledge of a particular 

35
operation.

30.  Leigh, 'The Criminal Liability of Corporations and other Groups' (1977) 9 Ottawa L R 247-302 at 261
31.  Stone, Where The Law Ends (1975) 73
32.  Gobert (n 8) 404; see State v Morris and East Sussex Railway (1850) 23 NLJ 360. Green C J referred to the 'body aggregate'
33.  381 F Supp 730 WD Va (1974)
34.  821 F2d 844 (First Cir) cert denied 484 US 943 (1987)
35.  ibid 855

THE GRAVITAS REVIEW OF BUSINESS & PROPERTY LAW                                                    September 2015 Vol. 6 No. 3

95



Corporate Fault
All of the foregoing three theories suffer from limitations; they are atomistic rather than holistic. They 
rest on the premise of designation of individuals whose acts and mental states can be attributed to the 

36
company. Corporate criminal liability is in all three a derivative form of liability.

All three theories suffer from the linkage of individual liability to corporate liability through the concept 
of juristic person. It is because of these limitations and from the desire to have an equitable premise for 
corporate criminal liability extendible to all forms of corporate criminal activity that scholars have 

37considered 'corporate fault' as a model.   The perception is that the attribution of fault or blame in 
corporate crime properly requires focusing more on collective corporate blame, rather than via the 
blameworthiness of individuals. If fault underlines individual liability, why should it not precede 

38corporate liability?  The nexus between the corporations and the individuals within them needs to be 
broken or, in any event, redefined. The preoccupation of fitting individualized liability to the corporate 

39form is fraught with difficulty.

Further to the above evaluation of the theories of Corporate Criminal liability is the issue of criminal 
liability of Corporations for the offence of tax evasion in Nigeria, and whether corporate insanity could 
be raised as a defence by a culpable corporation under any circumstance.
 
DEFINITION OF TAX EVASION/ AVOIDANCE
Tax evasion has been described as 'the willful attempt to defeat or circumvent the tax law in order to 

40 41
illegally reduce or totally avoid  one's tax liability'.  Tax avoidance on the other hand has been 
described as 'the act of taking advantage of legally available tax- planning opportunities in order to 

42
minimize one's tax liability'.

The phrase “tax evasion” describes an act in contravention of the law whereby a person who 
derives a taxable income either pays no tax or pays less tax than he would otherwise be bound to 
pay. Tax evasion includes the failure to make a return of taxable income or the failure to disclose in 

43a return the true amount of income derived…

Tax evasion usually involves the use of deception, dishonest concealment and other illegal means to 
escape liability to tax. On the other hand, tax avoidance involves the open use of every legitimate device 

44to avoid tax liability.  The former is illegal and usually criminal while the latter is lawful and has often 
45received the tacit approval of the courts  as illustrated in Ayrshire Pullman Motors Services and D.M. 

46Ritchie v Inland Revenue Commissioners   Per Lord Clyde thus:

No man in this country is under the smallest obligation, moral or other, so to arrange his legal 
relations to his business or to his property so as to enable the Inland Revenue to put the largest 
possible shovel into his stores. The Inland Revenue is not slow- and rightly-to take every 
advantage open to it under the taxing statutes for the purpose of depleting one taxpayer's pocket. 

36.  Gobert (n 8) 407
37.  Colvin, 'Corporate Personality and Criminal Liability' (1955) 6 Criminal Law Forum 1-44 at 41
38.  Gruner, Corporate Crime and Sentencing (1994) 80-82
39.  Richard Mays (n 1)
40.  Emphasis added

th41.  Black's Law Dictionary (9  Edition) 1599
42.  ibid 
43.  This definition is one proffered by The Taxation Review Committee of Australia 1975 (Asprey Commission)
44.  M.T. Abdulrazaq, 'Judicial and Legislative Approaches to Tax Evasion and Avoidance in Nigeria' (1985) 29 JAL 59, 61
45.  P.J Millet, (1982) LQR 210
46.  (1920) 14 Tax Cas 754, 763-764
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And the taxpayer is, in like manner, entitled to be astute to prevent, so far as he honestly can, the 
depletion of his means by the Inland Revenue.

Legislative Meaning of Tax Evasion
The Nigerian Tax Statutes provides no legislative definition of tax evasion but from the various offences 

47
and penalties sections,  the offences stated there provide an insight into what may be regarded as tax 
evasion. Tax evasion may thus be perpetuated in some of the following ways:
 
- Failure to make return for income tax or capital gains tax; 
- Failure to make return for corporation tax; 
- Incorrect return or accounts. 

The various acts must be done with fraud, willful default or neglect and knowingly for them to constitute 
the offence of tax evasion. This approach of stating acts which constitute tax evasion are common to 
common law jurisdictions. 

Evidential requirement to Establish Tax Evasion
Since the courts treat tax evasion as a criminal offence, same must be proved beyond reasonable doubt to 
ground a conviction, and the evidential burden lies on the tax authorities to prove the guilt of the accused, 
and not on him to prove his innocence unless and until this burden has been discharged by the tax 

48
authorities. This was the reasoning of the court in Hochstrasser v Mayes  where Viscount Simmonds 
observed thus:

It is for the crown, seeking to tax the subject to prove that the tax is eligible, not for the subject to 
prove that his case falls within exceptions which are not expressed in the statute but arbitrarily 
inferred from it.

The burden may however change in certain circumstances as illustrated by the case of John Ihekwoba v 
49Commissioner of Internal Revenue  where the plaintiff, in the absence of detailed information as to his 

annual income, was assessed for tax by the defendant. It was held that the burden of proving that the 
assessment was excessive (under sections 17(3) and 18 of the Eastern Nigeria Finance Law No. 1 of 
1956), was on the plaintiff.

Blurred Borderline Between Tax Evasion and Avoidance
Thus, tax evasion continues to be treated as a criminal offence with no clear cut response from either the 
legislature or the courts to changing times. This problem is even more acute when one tries to make a 
distinction between tax evasion and avoidance and to state at what point avoidance becomes evasion or a 

50
transaction which “innocently” starts out as avoidance eventually ending up as tax evasion.  

The border line difference between tax evasion and avoidance has been described as a wall separating the 
inside of a prison from the outside, thus metaphorically, in tax avoidance, one is standing outside the wall 

51
of the prison, and when one drifts into tax evasion he finds himself within the walls of the prison.  For 

47.  See Sections 92-99 of CITA Cap. C 21 LFN 2004; Sections 40-50 of the FIRS (Establishment) Act No. 13 of 2007. Note also 
that Section 584 of CAMA Cap. C 20 LFN 2004 contains offences and penalties in relation to incorporated companies under the 
Companies and Allied Matters Act

48.  [1960] AC 376
49.  [1958] 3 FSC 67
50.  ibid 64
51. This Analogy was given by Prof. M.T. Abdulrazaq during one of his Lectures in April 2013 on the Law of Personal Taxation at 

the LLM class, Faculty of Law, Lagos State University
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instance, the use of the terms “avoidance of tax” and “evasion” was considered by Fullagar J. in 
Westgarth's Case  thus:

The word 'avoidance' is, I think, to be contrasted with the word 'evasion'. It involves, I think, no 
notion of escaping by any device or artifice, but conveys simply the notion of actually escaping 
through not being called upon to pay.

Furthermore, the definition of 'tax evasion' as offered by the Canadian Department of National Revenue 
is quite comprehensive and of great assistance in understanding the blurred borderline between tax 
evasion and tax avoidance. It provides thus:

Tax evasion is the commission or omission of an act knowingly with intent to deceive so that 
the tax reported by the tax-payer is less than the tax payable under the law, or a conspiracy to 
commit such an offence. This may be accomplished by the deliberate omission of revenue, the 
fraudulent claiming of expenses, and the deliberate misrepresentation, concealment or 

53
withholding of material facts.  

The necessary inference to be drawn from the above is that the legality or otherwise of a tax planning 
arrangement is what qualifies it either as tax avoidance or tax evasion. By extension, the rationale for 
determining tax planning acts that are lawful or illegal is to be found in the tax laws of the respective 
jurisdictions. For instance, certain acts of tax planning may be lawful in one jurisdiction because its tax 
laws permit of such exemptions but constitute tax evasion in another because same acts are rendered 
illegal and unlawful by its tax laws.

JUDICIAL PERCEPTION OF TAX EVASION IN NIGERIA
The basic approach of the Judiciary in Nigeria to tax evasion follows the principle laid down in the case 

54of Inland Revenue Commissioners v Duke of Westminster  which was quoted with approval by 
55Bairamain JSC in the case of Akinsete Syndicate v Senior Inspector of Taxes  thus:

It is trite that a person may use lawful means to avoid tax; what he may not do is to try to evade 
it. What he does should be genuine…. not merely a veil to hide or dissemble the reality of 
things.

The cases discussed above show that the basic ingredient in tax evasion is mens rea and absence of any 
credible explanation for fraud, willful default or neglect. As was correctly stated by Williams J. in 

56
Barripp v Commissioner of Taxation  

It is sufficient for the purpose of the appeal to say that where a tax payer makes a profit which 
he knows to be taxable income and willfully omits this profit from his income tax return, he 
would be guilty of evasion in the absence of some satisfactory explanation for the omission. 

It now appears that the definition of tax evasion is dependent upon the presence of two elements in the 
acts prohibited by the tax statutes. These two elements are the act itself (false statement or evasion of tax 
– actus reus) and the guilty intent of the accused (mens rea). A legion of cases confirms this conclusion 
and the bulk of jurisprudence currently being elaborated in the area of tax evasion addresses itself to 

52

52.  Federal Commissioner of Taxation v Westgarth (1985) 18 Common Law Report (CLR) 396 at 414
53.  Canada Narrow Information Circular No. 73 -1OR
54.  [1936] AC 1
55.  FSC 164/ 63/ 30/10/64 (Unreported) 
56.  NSW (1941) 2 AITR 
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determine whether the relevant fact demonstrate these two elements. It is therefore necessary for the 
prosecution to prove that the evader knowingly made a false or deceptive statement in his return of 

57
income or that he willfully (with guilty intent) evaded or attempted to evade payment of tax(es).  

Examples of Tax Evasion include the following: 
a. Failure to furnish a return, statement or information or to keep records required; 
b. Making an incorrect return by omitting or understating any income liable to tax; 
c. Giving any incorrect information in relation to any matter or thing affecting the liability to tax of 

any taxable person; and 
d. Refusing or neglecting to pay tax. 

Reasons for Tax Evasion 
Empirical research suggests that the choice between tax compliance and evasion is a complex one. 
Cross-national survey research carried out in European Countries, including Britain indicated that 
positive attitudes of tax payers towards the tax system and negative attitudes towards tax offenders can 

58make an important contribution to the level of compliance within a nation.  Field experimental research 
undertaken in the United States suggests that tax payer norms are important factors underlying the choice 
between tax evasion and compliance; and that normative appeals may be more effective than threats in 

59
inducing compliance.

Although there has been no current empirical study on the tax payers' attitude to Income Tax Evasion 
carried out in Nigeria, other studies which touches on evasion indicate several reasons likely to be 

60
responsible for tax evasion in Nigeria.  These range from social to economic, political and religious 
reasons. They include excessive corruption on the part of the government officials, problems of 
assessment, collection and enforcement of tax, administrative incompetence on the part of the tax 
authorities, general dishonesty among Nigerians, low political culture, ignorance, unfairness of the tax 

61system, lack of regard for equity, law and justice, historical antecedents, and lack of patriotism.  Some of 
these studies however assume wrongly that there is greater tax evasion in Nigeria than elsewhere, and 
that these reasons are peculiar to Nigeria alone. However, studies carried out in the more economically 
advanced nations particularly Britain and the United States show that the same reasons advanced for tax 
evasion in Nigeria, does indeed account for large percentage of tax evasion in these countries. These 

62reasons include income level, age, sex and fairness of the tax system.

COMPARATIVE EVALUATION OF CRIMINAL LIABILITY FOR TAX OFFENCES IN 
DIFFERENT JURISDICTIONS
An insight into the various offences for which punishment are provided under the tax laws of different 
countries would reveal that they differ from country to country as far as the tax payers' criminal liability 

63
for such offences is concerned.

In the United Kingdom, New Zealand and Australia, the tax payers' liability in regard to the failure to 
comply with the statutory duties under the taxing statute is absolute. Words like “willfully”, 

57.  See Professor Taofeeq Abdulrazaq, Tax Evasion, Divination and Corporate Insanity,  at 14-15
58. B. Strumpel, 'Contribution of Survey Research to Public Finance' in Alan Peacock (eds), Quantitative Analysis in Public 

Finance  (New York 1969) 26
59.  R.D. Schwartz, and S. Oleans, 'On Legal Sanctions' (1967) 34 The University of Chicago Law Review, 274-299
60. O.A. Philips, 'A Note On The Determinant of Income Tax Evasion' (1973) Nigerian Journal of Public Affairs; P.A. Omoroguiwa, 

''Administrative Problems of Tax Collection and Tax Evasion in Nigeria'' (Paper presented at the Seminar and Workshop on 
New Avenues in Tax Collection in the University of Jos, Nigeria in 1984); O. Oladunjoye, ''Tax Administration: The Problems 
of Assessment and Collection (Paper presented at the National Seminar on Tax Laws and Tax Administration at the Nigerian 
Institute of Advanced Legal Studies in November 1984)

nd61. M.T. Abdulrazaq, Nigerian Tax Offences and Penalties (2  edn, Princeton & Associates Publishing Co. Ltd  2014) 40
62. R.T. Mason  and L.D. Calvin, 'A Study of Admitted Income Tax Evasion' (1978) 13 Law and Society Review, 75-78
63. Gaur, K.D. 'Civil and Criminal Sanctions Under the Income Tax Act' (1979) 21(4) JILI 485
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“intentionally” or “knowingly” are not found in such provisions. The courts there neither consider the 
accused's' state of mind when trying such offences as they normally do in criminal cases, nor do they 
include the concept of mens rea in deciding such cases.  In the United States and Canada  on the other 
hand, the tax payers' criminal liability is not absolute. A person will not be held guilty of failure to pay tax 
unless the failure is willful or with a guilty intent. In other words, a person would be exonerated from 
statutory liability to comply with specific directions under the Act, if there is no requisite mens rea to 

66
such offences.  

In India, the legislature adopted a middle course which is an approach midway between what is followed 
in the United Kingdom, New Zealand and Australia on the one hand, and the United States and Canada on 
the other, in regard to a person's criminal liability under the provisions of the Income Tax Act, neither is 
absolute liability imposed, nor is a search made for the accused's evil state of mind. A person can plead 
“reasonable cause or excuse” as a defence to a charge of failure to discharge his statutory obligations 

67under the Act.  This defence is also available under the Nigerian Tax Statutes. It must be noted that 
although this defence is available for failure to comply with the statutory obligations and offences under 

68the Income Tax Statutes, there has hardly been a case in which the defence has been pleaded.

CRIMINAL LIABILITY OF COMPANIES IN NIGERIA FOR TAX EVASION 
There are provisions in relevant tax laws in Nigeria establishing the fact that tax evasion is a criminal 
offence. For instance, the nature of penalties in various parts of Income Tax Acts headed as Offences and 
Penalties established this fact. The penalties for these criminal offences can only be imposed pursuant to 

69
a trial and conviction by a competent court of record.  This is in contradistinction to penalties that may be 
imposed by the court in a civil trial, and administrative penalties that can be imposed suo motu by the 
taxing authorities.

There is therefore the requirement for mens rea and actus reus for the establishment of a crime. In other 
70words, the act becomes criminal when the actor does it with a guilty mind.  The old common law rule 

was that corporate criminal liability was impossible. The reasons for this were several. In the Tin Mines 
71case,  Berkeley J. gave one:

There was no one who could be brought before the court and if necessary placed in the dock.
 

More serious was the objection that a corporation could not be said to have a mind capable of being 
72guilty, and therefore could not be convicted of any offence requiring any type of mens rea.  

And there was the further point that it was not easy to find a suitable punishment for a corporation. But 
this old view broke down with the increasing proliferation of corporations. At first, corporations were 
held vicariously liable for offences committed by their servants. But, subsequently, by a fictional 
process, the states of mind of the agents of the corporation were held to be attributable to the corporation, 
so that the corporation itself could be said to have committed the offences with the requisite mental 

64 65

64. Thus rendering such tax offence a strict liability offence. See M.T. Abdulrazaq (n 61) 99  
65.  Potvin, J. 'Tax Evasion In Canada' (1977) 25 Canadian Tax Journal 240
66. M.T. Abdulrazaq, (2014) (n 61) 99  
67.  ibid  
68.  M.T. Abdulrazaq (2014)  (n 61) 99-100  
69. See Sections 92-99 of CITA Cap. C 21 LFN 2004; Sections 40-50 of the FIRS (Establishment) Act No. 13 of 2007. Note also 

that section 584 of CAMA Cap. C 20 LFN 2004 contains offences and penalties in relation to incorporated companies under the 
Companies and Allied Matters Act

70. Professor Taofeeq Abdulrazaq (n 57) 24
71. R v Anglo-Nigerian Tin Mines Ltd (1930) 10 NLR 69
72. Professor Taofeeq Abdulrazaq (n 57) 25
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element.  An effective means of punishment may be by the imposition of fine. So much has the common 
law attitude changed that in one of the leading English cases, R v I.C.R. Haulage,  the suggestion was 
made that a corporation should be liable for an offence involving violence committed by one of its 

75
servants and in Moore v Bresler,  a company was convicted in respect of the fraudulent act of its agent, 
even though he intended to defraud the company. 

There is no special legal reason why in principle a corporation should not be convicted under the Criminal 
Code. Practically every offence in the Code begins with the words "Any person who ...." The meaning of 
"person" as defined in Nigerian laws is not restricted to natural persons but includes juristic and artificial 

76entities such as incorporated companies. In this vein, Section 105 Companies Income Tax Act  defines 
“Persons” to include a Company or body of persons. In the same vein, Section 69 of Federal Inland 

77Revenue Service (Establishment) Act  defines a person thus: "person" includes a company or body 
78corporate and any unincorporated body of persons. Furthermore, Section 18 of the Interpretation Act  

defines “persons” to include any body of persons corporate or un-incorporate.

In view of the above it is clear that a corporation can be made criminally liable by the express words of a 
particular statute. For instance Section 92 of CITA 2004 contemplates the possibility of the commission 
of one of the offences it creates by a company and every other person without cause. What is not clear is 
the meaning of Section 94 which provides that: 'Any person other than a Company'. Are we to assume that 
offences listed under this section cannot be committed by a company? If so why does it appear in the 
Companies Income Tax Act? Does any person refer to officers of the company?, but even then, when they 
act for the company such acts are those of the company or does the section simply acknowledge that the 
punishments are reserved for persons other than a company because a company cannot be sent to prison?, 
but at least it can pay a fine. Or does it simply want to deter the use of the corporate veil to commit 

79
offences by officers of the company?

It is submitted that there is no special legal reason why a corporation should not be convicted under 
Section 94 of the Companies Income Tax Act 2004. Practically every offence in the Act begins with the 
word: 'Any person'. As earlier stated above, the meaning of 'person' as defined in Section 105 includes a 
company or body of persons. The problem with Section 94 is that it specifically excludes a corporation 
from liability for offences listed under it, probably because it was repugnant to its subject matter or 

80context, to include a corporation because the punishment included imprisonment.  The way to get round 
this in order to inflict imprisonment on persons responsible for the company was to exclude the company 
from liability on the assumption, that it could not possess the requisite mens rea needed to commit these 

81
offences.

73

74

73. One of the most recent and prominent case in the United Sates where this scenario played out has been the Enron scandal in 
which one of the largest accounting firms in the world, Arthur Andersen LLP, was charged with obstruction of justice. See Arthur 
Andersen LLP v U.S (2005) 544 US 696; In the same vein, Some corporations, including Dynergy, Adelphia Communications, 
WorldCom, Global Crossing, Health South, Parmalat (in Italy), and Royal Ahold (in Netherlands) falsified their financial 
disclosures. Other corporations, among which are Royal Caribbean, Olympic Pipeline, Exxon, Pfizer, Bayer, and Shering-
Plough Corporation, breached the environmental or health and safety laws. (For a detailed list of the top 100 corporate criminals 
see Russell Mokhiber, Top 100 Corporate Criminals of the Decade,  <http://www.corporatepredators.org/top100.html> 
accessed 5 January 2006. Also, McWane Inc., one of the world largest manufacturers of cast-iron pipes, has an extensive record 
of violations causing deaths. See David Barstow & Lowell Bergman, 'Deaths on the Job, Slaps on the Wrist' New York Times, (10 
January 2003)  A1

74. (1944) KB 551
75. (1944) 2 AII ER 515 
76. Cap. C 21 LFN 2004 (Interpretation section) 
77. No. 13 of 2007
78. Cap. 123 LFN 2004
79. M.T. Abdulrazaq (n 61) 96-97
80. M.T. Abdulrazaq (n 61) 97. See also R v Opara (1943) 9 WACA 70
81. D.P.P v Kent and Sussex Contractors (1944) 1 K.B 146, Mandilas and Kareberis Ltd v IGP (1958) FSC 20
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The argument that mens rea cannot be attributed to a corporation was rejected in AG (Eastern Region) v 
82Amalgamated Press,  where a corporation was charged for  publishing a statement which it knew was 

false under Section 14 (1) of the Eastern Region Newspaper Law (1955) which provides that, ''Any 
person who publishes or reproduces, or circulates in a newspaper any statement, rumour or report 
knowing or having reason to believe that such statement, rumour or report is false, shall be guilty of an 
offence''. In convicting the accused company, Ainley C.J. said: 

I make no doubt that a corporation can have knowledge of the falsity or otherwise of that which is 
published in a newspaper, and a corporation, through its agents, is clearly capable of publishing 
newspapers. I cannot see, therefore, why a corporation is incapable of publishing in a newspaper 
that which the corporation knows, or has reason to know is false. 

The same line of reasoning could no doubt be applied in arguing that a corporation has a "will" for the 
purposes of Section 94 of the Companies Income Tax Act. Since a corporation has no physical existence 
this “will” must be found in some human agent. However the will of every servant or agent of the 
company cannot be regarded as the company's will. In this regard, it was observed by Denning L.J. in 

83
H.L. Bolton (Engineering) Co. Ltd v T.J. Graham and Sons Ltd  that:

A company may in many ways be likened to human body. It has a brain and a nerve centre which 
controls what it does. It also has hands which hold the tools and act in accordance with directions 
from the centre. Some of the people in the company are mere servants and agents who are nothing 
more than hands to do the work and cannot be said to represent the mind or will. Others are 
directors and managers who represent the directing mind and will of the company and control 
what it does. The state of mind of these managers is the state of mind of the company and is treated 

84by law as such.

Clearly then some officials of the company are identified with the company or are the company and not 
85

its agents.  It is however sometimes difficult to decide which officials can be so regarded. But once the 
facts are ascertained it is a question of law whether an official can be regarded as the company or merely 

86
its servant or agent. In Tesco Supermarkets Ltd. v Nattrass  the House of Lords held that that acts of a 
store manager employed by the defendant company which operated a chain of supermarkets was not the 
act of the company itself.

Each offence under Section 94 will have to be considered on its merits when deciding whether it would 
be repugnant to its subject or context to convict a corporation. But it seems that the major difficulty 
involved in such convictions is the physical impossibility of imposing certain punishments on 
corporations. The punishment for murder, for instance is fixed by law as death, and a corporation cannot 
be hanged, however, the punishment in Section 94 are fines and imprisonment and so a company can be 
fined for any transgression by it but to imprison “any person” being an official of and acting for a 

87company is to make nonsense of the doctrine of corporate personality.  

88In AG (Eastern Region) v Amalgamated Press  Ainley C.J. declared that a corporation cannot be 
charged with an offence the only punishment for which is imprisonment. But in fact very few 

82. (1956-57) 1 ERLR 12
83.  (1957) 1 QB 159 at 1972; (1956) 3 All ER 624 at 630
84.  Emphasis added

th85.  Gower, Modern Company Law (Stevens 4  edn, 1979) 208
86.  (1972) AC 153 at  170; (1971) 2 AII ER 127 at 131-132
87.  M.T. Abdulrazaq (n 61) 99
88. ibid
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punishments' are fixed by law and the courts can usually impose a fine. In R v Service Press Ltd,  de 
Comarmond S.P.J. said: 'The contemnor being a limited company I cannot have recourse to 
imprisonment which, I consider, would have been a salutary lesson'; but he went on to impose a fine. 
Further than this it may be said that the limits of corporate liability under Nigerian law await clear 
definition.

MENTAL CAPACITY FOR CRIMINAL RESPONSIBILITY
A test for determining the degree of mental disorder stipulates that everyone is presumed sane until the 

90contrary is proved.  It is however a defence for the accused to show that he was labouring under such a 
defect of reason or a disease of the mind that either deprives him of knowledge of the nature and quality 
of his act, or (if he did know this), knowing that he was doing wrong.  Thus, where a man commits a 
criminal act under an insane delusion, he is under the same degree of responsibility as he would have 

91been on the facts as he imagined them to be.  

The M'Naghten Rules were formulated in the belief that responsibility is the essence of the criminal law 
and that capacity to choose between right and wrong is the essence of responsibility. Over the years, with 
the growth of medical knowledge the Rules became the object of increasing criticism, especially from 
psychiatrists who pointed out that there were many mentally ill people who, though able to appreciate 
intellectually that an action might be wrong, nevertheless were under intolerable emotional pressure to 
commit it (e.g. paranoia). To describe such people as responsible was a fiction of an undesirable kind. In 
England, by 1953, the Royal Commission on Capital Punishment was able to declare the M'Naghten test 
of responsibility' as ''so defective that the law on the subject ought to be changed'', and the 
recommendation was made to enlarge the Rules by adding an exemption from responsibility in the case 
of one who was, by reason of his mental disease or deficiency, incapable of preventing himself from 

92
committing an unlawful act.  

In order to raise the defence of insanity under the Nigerian law, an accused person must establish that at 
the time of committing the crime, he was in a state either of mental disease or of natural mental infirmity. 
It must then be shown that the disease or infirmity was such as to have deprived him, either of his capacity 
to understand what he was doing or of his capacity to know that he ought not to do the act or make the 

93omission; or of his capacity to control his actions.  

In arriving at its conclusion, the court may take into account evidence of insanity in the accused's 
ancestors or blood relations. It will also examine the accused's acts previous to or contemporaneous with 

94
the crime. Thus, in R v Inyang   insanity was inferred from the fact that witnesses had known the accused 
to suffer severe headaches, to wander about at night, to speak in a meaningless manner, to laugh 
"insanely", to throw his food away, and to go to school with a shoe and sock on one foot only coupled with 
evidence that his mother had similar headaches, that his father had no proper control over his mental 

95
powers, and that in prison he urinated into his food. Those facts may be contrasted with Dim v R  where 

89

89.  (1952) 20 NLR 96
90. See section 27 of the Criminal Code Cap. C. 38 LFN 2004
91. See Section 28 of the Criminal Code Cap. C. 38 LFN 2004 
92.  In the event, the British Parliament did not alter the M'Naghten Rules, but provided, though only with respect to murder cases, 

that if a person were to kill another while suffering from such abnormality of mind as substantially impaired his mental 
responsibility for his act, he should be guilty only of manslaughter. In the United States, the M'Naghten Rules have been applied 
in many States. But in one jurisdiction, the District of Columbia, criticism of them was carried much further than was the case in 
England. From the 1870s, rules of a kind more favourable to the psychiatric view were gradually evolved, culminating in 1954 in 
the leading case of Durham v U.S,(See Donnelly et al., op. cit. pp. 741-749.) in which the test was stated to be simply that: 'An 
accused is not criminally responsible if his unlawful act was the product of mental disease or mental defect 

93.  ibid (n 91)
94.  (1946) 12 WACA 5
95.  (1952) 14 WACA 154
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the accused's moroseness and seeming abnormality was attributable not to a disease of the mind, but 
merely to an illness causing physical pain. In establishing insanity, medical evidence is of course 
desirable, but it is not essential.

INSANITY AS A DEFENCE TO CORPORATE CRIMINAL LIABILITY
In respect of a crime, insanity is available as a legitimate defence open to natural and artificial persons 
accused of tax evasion. In respect of artificial persons (Corporate entities), this can occur in the following 
3 instances: (a)Organic Theory/ Person like Entities; (b) Alter Ego; and (c) Superior Orders from Person 
Like Centers of Consciousness. These three instances are deductible from the theories/models of 
corporate criminal liability earlier discussed above.

In the case of Federal Board of Inland Revenue v M.A.B,  the plaintiff was claiming from the defendant a 
sum of N 1,606 being the arrears of income tax and penalties for 1966/67 and 1967/68 years of 
assessment. Evidence adduced at the trial indicated that income tax forms for the two years were served 
on the defendant either personally or by registered post, and the defendant failed to fill the forms or 
declare his annual income. The plaintiff then proceeded to raise assessment notices and demand notes for 
income tax and penalties for the two years. The assessment notices and demand notes were either sent 
personally or by registered post. Where they were sent personally, the defendant or his daughter issued 
receipts to show that the documents were received by them. There was also no evidence that the notices 
sent by registered post were returned unclaimed. It was contended on behalf of the defendant that he had 
been mentally sick for the past twenty years and that he could not have received any of the notices as 
alleged by the plaintiff. His brother, who was appointed the receiver of his estate, defended this action. It 
was held even though the defendant might have been mentally ill for the past twenty years, the 
documents were served on him when he had his lucid periods. The defendant was therefore liable to pay 
the assessed taxes. 

CONCLUSION
In a nutshell, it is settled law that Tax Evasion is a crime. It is also not in dispute that a company can 
commit the crime of tax evasion. In relation to the defence of corporate insanity, it is my view that a 
company can raise the defence of insanity to a charge of tax evasion. This is most especially feasible in 
circumstances where the acts of the directing mind and will of the company (its directors) or its agents 
and officers who labours under the disease of the mind and as a result lack the requisite mental capacity to 
make rational decisions, carry out some acts either on behalf of or in the course of their duty for the 
company. These acts or omissions must lead to the commission of the offence of tax evasion, and as a 
result would be imputed to the company, wherein the company not only bears the criminal responsibility 
for such acts of its directing mind and will or agents as the case may be, but also wears the garment of the 
natural persons who committed the acts. Thus, the state of mind of these persons at the time of the 
commission of the offence automatically becomes the state of mind of the company in subrogation to 
render the company eligible to raise the defence of insanity which ordinarily would have availed these 
natural persons who carry out the acts were they to be charged for the offence. 

96

96. 1 NTC 357 (A Judgment delivered by A.A. Adediran J. on 12 August 1974 at the Federal Revenue Court Lagos now Federal 
High Court )
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